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1. What is the HCBS Settings Rule? 
In 2014, the Centers for Medicare and Medicaid Services (CMS) finalized a rule that is commonly called 
the Home and Community-based Services (HCBS) Settings Rule or just the Settings Rule. The Settings 
Rule made several changes affecting HCBS, but the one that has received the most focus are new 
regulations to define and describe what types of settings are home and community-based (rather than 
institutional). 

The goal of the Settings Rule is to ensure that providers receiving Medicaid reimbursement through a 
Medicaid HCBS program are appropriate home and community-based settings. CMS wants to ensure 
that individuals receiving these services have full benefits to access the benefits of community living.  

These are not requirements of participation or conditions of participation. This is a general framework 
for what CMS expects from home and community-based settings, including assisted living communities 
participating in Medicaid. 

 

2. Where can I find resources about it? 
• 2014 HCBS Settings Rule – Final Rule  
• Regulation 42 CFR 441.530 Home and Community-Based Setting 
• CMS Guidance 
• CMS Training  
• Sample from Minnesota: A Provider’s Guide to Putting HCBS Rule Into Practice  

 

3. Why did CMS pass the HCBS Settings Rule? 
There were longstanding concerns that some providers receiving reimbursement as an HCBS settings 
were actually institutional (e.g., nursing homes), particularly for individuals with disabilities. CMS had a 
very long rulemaking period examining these concerns, and it determined that it needed to make the 
same new requirements apply for all Medicaid beneficiaries of an HCBS program, including both the 
elderly and individuals with disabilities. 

Over the past 20 years as HCBS has grown as a share of Medicaid long-term services and supports, 
policymakers are realizing that state and CMS oversight has not kept up. This rule is part of the effort by 
CMS to refocus its attention on meeting the intent of HCBS programs. 

 

4. Who does the HCBS Settings Rule apply to? 
This rule applies to any provider participating in Medicaid and receiving reimbursement for HCBS. This 
can include assisted living, group homes, adult day, and personal care services—among others. 

https://www.federalregister.gov/documents/2014/01/16/2014-00487/medicaid-program-state-plan-home-and-community-based-services-5-year-period-for-waivers-provider
https://www.federalregister.gov/documents/2014/01/16/2014-00487/medicaid-program-state-plan-home-and-community-based-services-5-year-period-for-waivers-provider
https://www.govinfo.gov/content/pkg/CFR-2016-title42-vol4/pdf/CFR-2016-title42-vol4-sec441-530.pdf
https://www.medicaid.gov/medicaid/hcbs/guidance/settings/index.html
https://www.medicaid.gov/medicaid/hcbs/training/index.html#hcb
https://mn.gov/dhs/assets/102517-hcbs-best-practices-guide_tcm1053-318393.pdf
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This rule applies to states that use waivers (including 1915(c), 1915(b), 1115), Community First Choice 
(1915(k)) or State Plan HCBS (1915(i)).  

There is some ambiguity about whether the Settings Rule applies to settings receiving HCBS 
reimbursement as part of the traditional Medicaid state plan. It is important to check with your state if 
assisted living receives Medicaid reimbursement through the state plan, not an amendment. It is 
possible that in the future CMS will require an HCBS Settings analysis and compliance if the state applies 
to amend its state plan.  

 

5. If the HCBS Settings Rule applies, what happens? 
Affiliates should read CMS Guidance for a full description. The following is a high-level overview of what 
happens under this rule. Generally, the states and providers must complete the following: 

• Conduct Statewide Transition Plan: States submit to CMS a detailed statewide transition plan for 
approval. This is the vehicle through which CMS confirms the state’s plan to ensure HCBS provider 
compliance. After public comment and CMS’s lengthy review, CMS eventually will approve this plan 
and the state will have a final transition plan. Many states have an approved initial statewide 
transition plan. Because of requirements for public notice and involvement, your state probably has 
relevant documents publicly posted. 
 

• Assess Settings: States undertake an assessment of all providers participating in their HCBS 
programs. The goal is to assess whether each setting has the qualities that demonstrate it is a home 
and community-based setting. It is up to the state how they conduct the assessment; it can include a 
survey and/or a site visit to each provider. CMS has guidance to support states that gives insight on 
how CMS thinks about what qualifies as an appropriate setting. Based on information collected and 
CMS criteria for appropriate home and community-based setting, the state decides the status of 
each HCBS settings. See Table 1. 

 
 

Table 1: Outcome Options from HCBS Setting Assessment 
Assessment Determination Next Steps 

In compliance Setting is approved at this time 

Out of compliance but can come into compliance 
with agreed-upon remediation strategies 

State oversees provider to come into compliance, 
at which point setting is approved 

Out of compliance and cannot be remedied State will have to find alternative funding stream 
for resident to continue receiving those services 
in that setting or transition those residents to 
approved HCBS setting 

Presumed institutional Undergo heightened scrutiny review 

 

https://www.medicaid.gov/medicaid/hcbs/guidance/settings/index.html
https://www.medicaid.gov/medicaid/hcbs/downloads/exploratory-questions-re-settings-characteristics.pdf
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• Identify Presumed Institutional Settings: According to the HCBS Settings Rule, settings are presumed 
institutional in 3 scenarios: 

o Settings that are in a building that is also a publicly or privately operated facility that 
provides inpatient institutional treatment; 

o Settings that are in a building located on the grounds of, or immediately adjacent to, a 
public institution; and 

o Any other settings that have the effect of isolating individuals receiving Medicaid HCBS from 
the broader community of individuals not receiving Medicaid HCBS. 

The state discloses to CMS any settings that meet one of the criteria as “presumed institutional,” but 
where the state believes the settings is an appropriate home and community-based settings.  

• CMS Heightened Scrutiny Review for Presumed Institutional Settings: In March 2019, CMS issued 
new guidance explaining its heightened scrutiny review process. The state makes a case to CMS not 
to exclude the setting from its HCBS program by submitting an evidentiary package to CMS 
demonstrating the setting meets the qualities of an HCBS setting. The state (hopefully with input 
from the provider) needs to overcome the presumption that the setting is institutional. After 
conducting its review, CMS will make a final determination regarding whether the setting is in fact 
appropriate to participate in the program.  

  

6. What is the timeline and current status (as of December 2019)?  
In 2017, CMS extended the transition period for states to demonstrate compliance with the rule until 
March 17, 2022. Any provider that has not achieved compliance as of that date will no longer be able to 
participate as a Medicaid HCBS provider. The state will need to work with any impacted beneficiaries to 
identify other providers that can provide them needed services.  

As of December 2019, states are each in various phases now of analyzing their HCBS providers, receiving 
public comment, determining which ones must undergo heightened scrutiny, and working with CMS on 
their heightened scrutiny evidentiary review packages.   

 

7. What exactly does it mean to comply with the HCBS Settings Rule? 
42 CFR § 441.530 describes what is required of a home and community-based setting, and CMS has 
issued many pieces of subsequent guidance. In short, a home and community-based setting must have 
all the following qualities based on the needs of the individual as indicated in their person-centered 
service plan: 

• The setting is integrated in and supports full access of individuals receiving Medicaid HCBS to the 
greater community; 

• Individual selected the setting among options, including non-disability specific settings and an 
option for a private unit in a residential setting; 

• Ensures an individual’s rights of privacy, dignity and respect; 
• Optimizes an individual’s independence 
• Facilitates individual choice regarding who supports them;  

https://www.medicaid.gov/federal-policy-guidance/downloads/smd19001.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/cib050917.pdf
https://www.govinfo.gov/content/pkg/CFR-2016-title42-vol4/pdf/CFR-2016-title42-vol4-sec441-530.pdf
https://www.medicaid.gov/medicaid/hcbs/training/index.html#hcb
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• And meets additional criteria for provider-owned or controlled residential settings (e.g., the same 
protections from eviction that tenants have under the local landlord tenant law and are allowed 
visitors at any time). 

42 CFR § 441.530(a)(2) explicitly states that a home and community-based setting does not include a 
nursing home, institution for mental diseases, an intermediate care facility for individuals with 
intellectual disabilities, hospital or other locations that have the qualities of an institution that are 
subsequently described in guidance. That means that those settings cannot receive Medicaid HCBS 
reimbursement.  

 

8. What happens if a Medicaid assisted living provider does not 
comply? 

After March 17, 2022, a provider may not participate in a Medicaid HCBS program if it does not comply 
with the HCBS Settings Rule. The state may have to find alternative Medicaid authorities for continuing 
the provider’s Medicaid participation or find other state-funded programs. Otherwise, the resident may 
need to be discharged to a different setting that is an approved Medicaid HCBS provider. 

 

9. What happens if my state is implementing the HCBS Settings Rule 
in a way that seems overly restrictive and could result in Medicaid 
assisted living providers being disqualified? 

States have broad latitude to interpret and apply the CMS requirements to their HCBS programs. CMS 
has set a floor for qualities of an appropriate HCBS setting, and states have the discretion to create a 
more rigid standard. 

Affiliates can quickly gather a lot of information by using NCAL’s Connect Community or monthly state 
affiliate AL staff calls to better understand how other states are interpreting the same requirements. 
Sharing information helps affiliates have informed conversation with their state policymakers and offer 
alternatives for other ways to meet the federal requirements. Affiliates can also offer policymaker 
education in response to the statement that “CMS requires this,” which may not actually be the case.   

 

 

 

 

 

https://connect.ahcancal.org/home
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10. My state doesn’t have Medicaid coverage for assisted living, or 
none (or very few) of our assisted living members participate in 
Medicaid. Why should I care? 

You should care for three reasons: 

1. Some states are considering adopting the CMS HCBS requirements into their licensing regulations. 
You should be familiar with what is in the HCBS requirements to understand the range of options for 
what your licensure official may consider.  

2. In some states, the HCBS Settings is taking a significant amount of Medicaid/Aging Department 
resources. It is important to understand that some of their staff may be focused on this topic and 
will be for years to come. 

3. Ripple effects are unknown.  
o Some Medicaid AL providers may opt to stop participating in the program (or be unable to 

secure financing in the future). This could reduce Medicaid options to cover services for 
those who need a high level of support. Consequently, there could be spillover for nursing 
homes and other providers.  

o Your state may expand its HCBS program in the future. It is helpful to understand these 
dynamics early. Consumer advocates are very active on this issue and would be at the 
forefront to help state policymakers think through HCBS programs. You would want a seat 
at the table. 

 

11. What are the hot button issues for our AL members regarding the 
HCBS Settings Rule? 

It depends on the state. Over time we have heard about various concerns such as: 

• New Construction: In some states there was concern about how CMS originally discussed the 
applicability of this rule to planned construction of new assisted living, particularly those attached to 
a nursing home. These providers would be considered “presumed institutional,” and early guidance 
seemed to indicate would not be approved by CMS.  Fortunately CMS has issued guidance that 
addressed the most serious concerns. 

• Memory Care: Initially there were concerns that all assisted living with secure egress would be 
“presumed institutional” because they isolated residents. CMS has since issued guidance that 
indicated there is a path forward and the agency is not seeking to prevent these settings from 
participating in the program.  

• Co-located settings: There continues to be uncertainty about how CMS will review co-located 
settings (e.g., assisted living and nursing home services in the same building). These settings will 
have to be designated presumed institutional according to the regulations. However, CMS has not 
outright barred co-located settings from participating in the program. The state and provider can 
work together to create a compelling evidentiary package detailing how the assisted living has the 
qualities described in 42 CFR § 441.530. 

https://www.medicaid.gov/federal-policy-guidance/downloads/cib080219.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/faq121516.pdf
https://www.govinfo.gov/content/pkg/CFR-2016-title42-vol4/pdf/CFR-2016-title42-vol4-sec441-530.pdf
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• Heightened Scrutiny: There have been a lot of questions about how CMS’s review will work. In 
March 2019 CMS issued guidance that answered some of these questions. NCAL continues to closely 
monitor and support affiliates sharing information about this process.  

There may be other pinpoint issues specific to an individual state. We urge affiliates to post these 
questions on Connect to gather information on how other states are handling these issues. It is very 
useful when meeting with your state officials to be able to share how other states are interpreting the 
Settings Rule.  

 

12. Is this an urgent issue for our AL members? 
It depends on the member. Recently NCAL has not heard widespread concern; this may be in part 
because states are still assessing settings and we have not yet heard of settings being removed for 
participating in Medicaid HCBS programs. The majority of assisted living members will likely not be 
impacted, but this could have a very significant and concerning impact for some. 

This was of significant concern in many states when it still passed in 2014 and for several subsequent 
years. There was confusion or not much helpful information about: 

• How memory care units would be treated (as potentially isolating) 
• What would happen in rural communities where residential settings might be deemed isolating 

just because the buildings weren’t near other community services  
• What would happen for new construction of co-located nursing home and Medicaid AL 

buildings 
• The heightened scrutiny review process 
• Much authority states have to create more restrictive requirements on top of the federal 

requirements 

CMS has since addressed many of these issues in sub-regulatory guidance and technical assistance to 
states. Affiliates can talk with members, the state, and other HCBS stakeholders to understand pinpoint 
concerns in their state. 

 

13. What is NCAL doing on these issues? 
NCAL monitors federal activity and advocates on our members’ behalf, including several in-person 
meetings with and letters to CMS over the past several years. NCAL facilitates information sharing 
amongst affiliates and with partners such as the National Association of Medicaid Directors. 

 

 

 

https://www.medicaid.gov/federal-policy-guidance/downloads/smd19001.pdf
https://connect.ahcancal.org/home
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14. What can affiliates be doing?  
Affiliates can be talking with assisted living members that participate in Medicaid to gauge their 
experience. Affiliates may facilitate in-person or webinar trainings for members and work one-on-one 
with members that are concerned about their assessment. The process and impact are state specific, so 
it’s important to understand how your state is implementing the HCBS Settings Rule and concerns of 
your members.  

State affiliate staff new to this topic can explore what is publicly posted on their state’s Medicaid/Aging 
websites to understand the process. Affiliates may want to reach out to the state to be a partner in 
finishing the transition plan and assessing settings. If the statewide transition public comment process is 
still underway, the affiliate will likely want to submit comments on behalf of the membership.  

Affiliates can be sharing with colleagues during NCAL’s monthly calls for state affiliate AL staff or through 
Connect to identify potential issues and solutions.  

 

https://connect.ahcancal.org/home
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